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Before the

""tbtral ftommunitationu ~ommiuuion
Washinqton, D.C. 20554

RECEIVED

MAR 26 1992

Federal Communications l-ommissi,..,'"
Office of the Secretary

In the Matter a

TARIFF FlUNG REQUIREMENTS FOR
INTERSTATE COMMON CARRIERS

)
)
) co Docket No. 92-13
)

COMMEND
gf

COMMUNICADONS TBANSMlSSlQN. INC.

CommunIcations Transmission, Inc. rem. by .. attorneys, hereby respectfully

submits .. comments In the above-captJoned prooeedIng. In reg&'d thereto it is stated as

foUows:

en's Comments are submitted on She uaumptIon thai (1) In light of a Supreme Court

decision In MalsUO' the FCC will have found ...... matt.- of law, au common carriers

SUbject to the Communications Ad must operate pureuart to a tariff on file with the FCC, and

(2) the Congress has not amended 8ection 203 of the CommunIcations Ad to ratify the

present system of forbearance from regulation 01 non-dominant carriers.

en's comments h8r8In are addressed to __ (b). (e) and (d) as set forth In the

Notice of PCQROS8d Rule Making rMBt? in thiI prooeedIng.

A. THE CARRIER'S CARRIER IMlEr rUNO EXCEPDON IS STATUTORY
AND THUS ITS EXlmNCE SHOULD BE RECOGNIZED IN THIS
PROCEEDING.

The very predicat8 of iasue (b) -1IcJoM it nec8llarlly follow that ill common carriers

must tile tarirf's· fails to recognize that not ttvough forbearance but rather by statutory

exception service provided by can18r's carriers II not ..abject to the requirement of tariff filing.

It has been long established that 88 a matter of law • carrier whose facilities are being used to

, M_Iodustdes. U.s.. Inc. y, Primacy SIMI. Inc.. 110 S. CT. 2758 (1990).



provide selVa to other C81'i8rs need nat provide IUCh .-vice pursuant to tariff • Ild

TeI9DhgnI Cqr)pamt C# PIQfWYN. y, FCC, 50lt FM 1210. 1277 (3rct Cir, 1874),~

denied, 422 U,S, 1026 (187~, '1lu, It foIIawa thII :II: CMt8ra... need nat file taritfs and

this statutory excaption for carrW. carricn IhauId be recognized herein.

en is a carrIer'. carrier, The en IrUr1Jtat8 DItWOI'k is depicted In the map attached

hereto. en has only two class. 01 CUltOll'Mn.

(1) Common Carrier CU8tomers • SUCh C1....... AIIn8t, Mel, Mettomedia. etc.,

have Ieas8d faciUtJe8 from en for y..... RangIng from Dl-1'. to 08-3'. 01 digital capacity,

these facilities are used by CT\'. customers to provide .-vice to UleIr end-user customers.

(2) Private Carrier Customera • The FCC hu lang recognized a class 01 carriers who

operate as private carriers. NorIight. 2 FCC Red 132 (1987), Such carriers do not operate

pursuant to a general oIfering •• do COImlOn carriers • au ratIw provide S8IVice to their

limited cIa8a 01 CUIlOm8rS pursuant to lang term oornctuaI anangementa.

Sklce b*I eat8gQriIe 01 CTI'. CUIIOm8rI .. carriers .... CGIIImQIl carrIer8 QI'

private carriers • CT\ itI8If prcMd8I no ..... to end UI8I'8 ani thua pay_ no access charges.

Access minutes of use are apecificaIIy delineated • being when ,.,. originating end user's

call is delivered by Ule telephone company ani acknowledged as received by the Interchange

carrler's facllitiel connected will the origInating~,47 C,F,R., 68.2(8), An "end user"

is "any customers olin intenItate or foreign teI8comAu1ica&i .-vice that Ia not a carrier"

(47 C,F,R., 68.2(m». Since CT\'. customers are carriers, they are nat end users. Thus, Cll

is a carrier'. carrier.

In BeD TeIIlDnl gf ptliIadeIphia at 1277, the Court held: 'We read 1211(8) as

providing another exception tG 1he genenII .. all 203(bJ: carrIer8 reguiated by She Ad may

order their busineu reI8t.iona by ccnract. well • bv tarII,I Sklce en functionI solely as a
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~ to td. en~1UbmIII_ It em. nat taIIcIfI_ .., common canters

must tile tariffs. The cIau 01 common C8I'I18ra _ pnMde ..... onIV pursuant to contract to

other carriers .. bV... ...-npt from the .....~

B. CARRIerS WHICH HAD pREYIOlJILY PfIO.ED IEftYICE PURSUANT
TO LO. DftM CONlNCD SHOULD HQI IE PEBMITI'ED NOW TQ
INCREaSE THEI8 CH6NQlS TO CQN1'IMCDJAY.Y BOUND CUSTOMER"
UNLESS THEY FIRST MEU THE FCC', -SUBSTANlJAI, CAUSE FOB
CHANGE TESr.

It hu long beM recognUd _ • a .-.01_ the .... and __ GI.w:e

specIIed In a tariff take precedent CMl corwactuaI............ It II only In the rare case

where the contractual~ itaeIf hu been towId to be WlIawfuI thai the customer Is

free to elect to terminII&e the ocnract wh8n the I18WtV lied..oc:JrltaR egregioua terms,1

en fiber facIities on along ..........~ to OQI-.et en Itw1, dng • a 1'888IIer,

Iea888 portioI-. 01 ...__.. to en'. CUItOmn Mti'lldz881h8m. tor example, to

Some 01 the cart'Ia from whom en __... facIIIdea ... prMIt8 can1era operating

~ to the Nq1IgbI docM...• en'. oonIrac1U81 8II'IngIAW1Ia with prill" carriera would

not be effected bV thIa proceeding.

2 see, e.g.. LoqaI Eypbengt CwrWa InrM1r'" em 9 n h DS3 SIryIce 0ffecInga, 5 FCC
Red 4842 (19QO).

J NodIghC. 2 FCC Bcd 132 (1987).
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the t8l'Rll 01 their lawful COI'fI8CtUIII~ wilt C1111mp1y bV MAg a tarII • a result of

this proceeding. It could have grave econamIc~ In such caua MW tarII tIIings

reftectJng exJsting COI'fI8CtUIII~ IhouId a. permII8d an .. IndMduaI Contract

Basi8 (WIC81 ling. No chIInge to'" .... 0111-.~ 8hGuId be permII8d unless

the cmier hU I1l8t the ......... C8UI8 tor ct8'lgIt _ .. out In the three BQA

The relevant~ 01 law, • 8I&abIIIh8d I7i the FCC In the RCA Americom

PecIsIoos are set forth below:

The long term..w. ........ found it RCA......'.~ tariI
b8IIr simII8rItieI to..w. 00IW'80Ia GI8n If*) bW ~II"" .....
The carrIIr aI4n dIInII8 __ tDr ~ --1'lIIW*_nna. ' ..
will~ CUIIlOma who tDlCcept .. aI8r based upon
whether h oIfe(_-,g n-.. their prtcI thay ..willing to pay. The
rat8I and the length 01 .. ..w:e WIll would GI courae a. 8IIlDI1g the most
importaI't t8nnI tor CLIIIIOm8I'& In 1hiI eMe. ... ClL-1an II"'" • to
whether CUItOInIn ,..,. chGI8n RCA Anwic.'a ..w:. __.01 thoM
terms. and relied upon III ..... In COt1tI1ICIInQ wah their 0WfI CUI&OIIB8. •
well • In making Irwl.b..- and otIw~ dIIciIianI.

RCA lrMpstigatigo 0rdIr, 14 FCC 2d • 367.

* * *

~ the same dme, • carrWa propoaaI to JROdIy .. a long term service
...~ pr8l8nt aigniIic8rW __ 01 ....01 under uetIon 201(b) 01
the~ which .. nor~ I1IiIIed In CIIIw In our~
the~ 01 a C8I'IW to ctwlge ~ IhouId be W8w8d In •
different light when .. &11'II ,.. In IIrge 1A1...... a quati.
COI'fI8CtUIII~ between ..__ the CUIIOfI.-. we....
recognized In the 9IVnDetIt'Y' CwriIr '""""'kkIIthe bini" M1Ich
00111I..bring to till C8II'IIr tI&'tIH~ 1M P*aia~
proc8Ia wII~, In 1M 01..- pawII'. canaIudIln a more
..... bIIrgIin.... whIah our ......, pal.1 .... .-a....
ImpoM. CcnrIcta 11IO lend~ to the poe.11 In e--. q
commiIrn8nt I'8ftect8d In • tarII would be~ binding on the customer as a

4 RCA Americom QgpynynIt;etIgr Inc.. 84 FCC 2d 313 (1980) (RCA loveetJgeUgo QrderJ;
86 FCC 2d 11a7 (fQ81) (RCA ftIlIctIco 0rdM): 2 FCC Red 2238 (1.7) <RCA BIcoIlsidfiijtI
QJ!iK) join&¥ RCA Americom oftGWtm,
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maII8r ~ lew (SecIIan .. 47 USC __ yet" CII'der would ......... to
oIwlQIthe ....~ at'q ........ UI_.-lOmIIIoUI

tt1IIt a C8IMr could UIe 1M.._ pnI'li'" -10 ',1lI q 0111....
........ being...,. br a ..... whIIIat.. _ tImI
bind CIoIIItOmn to .. 1M pnr ••IDiW IDr -1onI-1M CII'der'" urd
expirIIfjon fAlihe ..... br ...-aan fA......... in 8Iect, atw1. the result
would be an~ ...~ ex. elthe «*1IIIlCIIng... could norce.

liang term commiIIMnI prcMIiana .. _ebj8ct to ","l1lan by 1M cani8r • any
time wIthcU cau. the ccnInued .....DNIbIIn... tar rate cMIrwCiaII
between ellIS. ~ ..w:e II 11IIo caIId _ qa..... 1118 IIIue II r&iaed, for
example, why along teRn custonw IhauId P"I a lower rate than a short term
customer • the carrier can change .... the ..... ar q 01 the ooncIIdon8 01
88IVic8 at snt time. •••SigniIcanIIv, thouQh the c:urNN long taRn tarifI8 were
purported to be I'88IOIl8bIe juII two y.... ago. no chInge 01 cIrcurn8tanc88 Is
aIer8d • jllItIQ1tJon for nMIing them now.

Our own anaIy8Ia b8ginI wIh the propoelllon ... the _UIQIy 8ChIme
permIa C81'kn to InItIaIe propoMd ctwlgII to their tarIII& •••Such dlIngea
.1b88qI~becGme lfI.ctMt unIIIa 1M CommII8Ion d8tMMlI8. either on
Ita InitialIWiew GI' .... hearing. ..... the f1IW pIWiIlona .......
unr88IOI'l8bIe, ar otherwiIe &riIWfuL • II nat ow InIInI here to modify thIa
"A1ay framavoI1(, • RCA AIMrIcom __ to .... To" cc:nrary,
we..only to 8IC8RIIIn~ a CII'ri8r pnMde8.....
under a COI'1lpI'8I'l8n cornct-IIke md ....... to modify
material prcMsIona during the term specIIIed In 1h8... Far example. a
carrier'1 original d8ci8Ion to oIer CUIItOfna 1M option ~ obtaining .-vice for
a particular term. lIlY .. y.... II fA lela concem tIwa where a dornIr18rW
carrier seeka to ... thliength ~ a ..... GI' ...-1I1ItariaI pnMIIon
midstream. Our Itetuaory responal)ilitlel cIic&I&e thIt we take 1m»~ the
positjon ~ the relying 0UIl0m8r In .,aIuating the I'8IIIONIbI8n8I 01 the
change•••.

ThiI bringa UI to the qu8IIion ~ thejI~which we would expecIa
dominant CMiIr Ie prcMde In at-. drcum8Ianc8I. In b8IancIng the carri8r'1
rIgtt to .... Ita ... In IlDCOfd8nce wIIh II ....... needI and objec&Iv_
againIt the IegiIImIU~ 01 CUIIOmIrI tar liability In 8m
IFI'8I1g8I1l8t1 .. CGIlGIude thIt ..~ oIa propouI to .....
~ provielona In the middle 01 a ...... t*1ge to a on the
carri8r'1 explanation _the ..... nec••rtIoJtIrtIthe d8Iired chang88 at that
particular time. • a carriIr can mak. albgwJm gf "thetentIaI cause. Its
d8cJsjgn to ahr tarUI wnw wJII be goosk1tpd reeetlMh!e,
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RCA Be!Icdqo Order. • FCC ad 1187 It 1201·1202

(underscoring 1UpPIIed).

Thillegal prIncfpI8.. IIIrmed by the UftItiId ....Coutt of App••1r tor .. District

ci CoIumbi8 Ci'cuIlIn MOl T*'X!JMDY"'G'dOD Cqp, y. FCC. 866 F. at 1300 (D.C~ Cir. 1981),

wherein .. CouIt 8&III8d:

The "Sierra-MobMIt doctrine"~ 1QMCiII tram pMIIiIIIng
AIgI""I' to~ 8brogIte prMIM CQI.ma by.. tariIf8 altering
the t8m1I 01.-. COf.....

The FCC says the doctrine .ca. nat appIw to ..prtlSnt 8IIdImIft
~ bec8I.. 181'..... rellltlDillhlp" the OCCIwaa pemed by
.... natby"~ 1lIIt~ II wIIhoLt AconInICt,
such • the Agr.... here. mey ...... to ...... IncIIKied iA and yet
~ to erA prcMCIIan SiIrra 1Iah118 •••CoI." and tariIf8 are
nat always rnutuaIIW .a tu INrI be &.-d In oonc8It to dIIin8 the
reI8tionIhIp of the In adI~ the CQI**=1 gawme the
I8gaIly ci Sllblequent ftIIngI. -RIte QbIIg8tIMI .. valid; ratelllinga
iIlcoI'lIIIl4n with cortl8CtUaI QbIIg8tIMI .... Invalid.

my, SIIrra Pw* pgw Co.. 310 US 348 (1851) and UnItes' __ Gas Pipe Une
Co. y. Mobile Gal S8ryJce Cqo" 310 US 332 (1868), (The SIIJrra.UobIIe Doc*trle).

~ In .,. proceecIng en f8IP8CIIuIIV Ie.......... were it to be found that tariffs

must be tiled, wIw8 the .-vice II prcMd&d pw8U8I1t to long t8rm contlaCtS the tiling should

be perrniUed on an IndMdu8I Cornet (ICS).... FUIther, no cani8r IhouId be permitted to

modify such tarIf finglin the ..... un- it ... RIll the -.ubItar*I cause for change tesr.

C. IF A TARlFE EPA. BEQUJAED ITREAMLINED RULES
SHOULD APPLY TO NON-DOM.INANT CARRJEBS.

tariffS at thiI time. Hawwer, illYum • en ICIbIkI8ry mey II8et to flmtion •• convnon

carrier SlIbfeot to the AJ:X and then • tarlI woukt have to be fU&d and become llfective before
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Section 81.38 (47 C.F.R. f 81.38) tIIIngI and be pennIIted to hale reduced naUce periods.

Th1a str8M1IIned 119 ~ CIIri8ra.. taund to ... in public i'*nIt when

they had to lie NaWng hM ch8ngIId hit would "W"'''''' such SIr'e8mIined

regulation would net be In .. public ....... now.
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